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Utah Transfer of Public Lands Act

'lhis nlemorandum resporlds to your inquir,v" concerning Wyoming's le-{al
perspective on the Utah Transler of Public Lands Ac1., Utah Code Ann. $$ 63L-6-101
through - 101 (2012).

Utah first attempted to wrest controi of federal iands r,vithin its borders tiorn the
federal goveillment during the late 1970s and early i980s, in."vhat has come to be knor,vn
as the Sasebrush Rebellion. Utah reccntly renervcd that ef{irrt b1,' enacting tu,o statutes. In
2010. the Utah leeislature ar.rthorized the LItah attolxe),gc,neral to colrrmence proceeclings
to condetln federal public lands rvithin the state. In 2012. the tJtah legislature enacted the
Transfer of Public Lands Act, IJtah Code Amr. g$ 63L-6-101 throLrgh -10-1. rr'hich
cotmnanded thc i'ederal government to convey o.'vnership ol'f'ederal pr"tblic lands in LItah
to the state.



Iltah sLrpptirls its rcL]cirl lcp.islation n,itir trr,o lt-eal theories: tlrst" tlrat tlie I:nclave
Clausc tl[-tltc tJnitccl Stiltcs Constitutit-irr pro]ribits tire l''eciclrl g(x'snrnlcnt fl'onr orinins
prrblic lancis with(iut stale conscnt: and. second. thar LItali's starehoocl act reqLriles the
Ictletrl -u()\cnlr)rcnt to scll all liLrlllic lands rrithin tlre sratc. lhc rrio icgal thcorics
ttnderpinuirrs l-ltah's eilirrts n'oi-rld also appll 1o \Aiyoining. BLtt because the legal baiscs
fbr Utah's cletlands ilcpt:rd ullon a repeatedll, re.jectec-l r'eadinu ol the tJiritcd Stares
Llonstitr-rtion anci a strainctl intcrprctation ol'l-iiah's statehood act. Iitalr's clairns *,ill
liliell'Iiril in court, For sirnilar reasons. analogolrs clain"rs rnacle n,l 1\'loniirig's behal1'
ri oLtld aiso likel-r, prove unsuccessl'ul.

I. The Enclave CIause

LjLah.s 1lros1 rccelit el1ort to asslllne conlrol o1'l-ederal lancls n,ithin iis borrtcrs
began uith the 2010 passagc: o1'Utah Code Ann. 5\ 78ll-6-503.5.'l'hat starute authorizcs
the IJtah attorncr -gcncral to [rr:irrg sLtit against the f'ecleral governrtretrl to conc]enrr-r
"propertl,posscsscci b1'thc t'ederal soverrnlent unless the ltroper-t),t,us acclLrileci lr), the
l.ederal so\.ernmcut n'ith the consent oi'thc Legislaturc atrd in accordance u'ith tlte t-inited
Statcs ConstitLrtittrr Article I. Sectior-r 8. Clause 17." The statute"s e\press ret-erence to the
Enclzrvc Clausc ol-tlic Llrrited States Constitution and emphasis on t'ecleral lands orr,necl
riithoLrl thc consent of the state indicatc l.,ftah's rcliancc cxr a particLtlar intcrpl'ctation ol'
the Lhilcd Statcs Constitution to support its efiort.

Whcn tirc L;rritcd States intencls to obtain land ri'ithin a state over rrhich the lhritcrl
States u'i1l exercise exclr.isive.]Lu'isdictiou. thr: Errclavc C'laLrsc rr.r'lLlircs the l.jrritcri Srittes
to obtain the statc's ettt-tscttl. li.S. Const. art. I. -s,3. c]. 17.-l'1,pical exantples o1'enclar,'es
orcr ri'hich tlte Linitecl States exercises exclusive.jLu'isdiction include mi1i1a11, Lrases. e.s...

l,1cOtrcor.lt,. l.uirtl.:149 Ir.lcl 608. (;10-11 (1Oth Cir. 1971). ancl \\'atcr pro.lccts. c.g..
.loutc,s\'.Drtn,oConrracting('o.^302t1.S. 1i,t(19i1).trtahprerrisrcl its20l0legislation
on tl-tc thcorl that the I::nclar,e CIaLrse rs the onll'constrtutionrl authoril) lbr I'cdcrai land
ort'ttership..tre lJtah Legislalurt:.2010 Scssion. [:;loor l)c-bate's 1or HoLrsr'l:]i1l 1+1. I)art 2.

al l:46:00 (Feb. 25. 2010) (stittenrents of Rr-'p. Christophel IIct'rod. chie1'spousor)
Ilrereinrftet"'[:looL Debatcs'-1. In accord uitlr t]ris thr-r)]'-\. litah lr-eislators conclLrdetl that.
Lrccause thc I lnitecl States r-licl not pr-uchase thc I'ederal pLrblic larrcts n'i1hin I-i1;1|1"5 Lrorclcrs
liont the state rviti-i thc slatc's consclrt, {cdcral ou,nership oi'those liincls is
Lrrrcorrst i tut r onai.,/cL

Thc cciui'is. horvcr,er" ltave t'epeatedlt,re.jected the interpretation ol'the Errclare
Clar"rse thattltah adviinces. Seie,, e.g. ^ Kleppt 1,. .,\Ieu' l,lcxita. -tl6 U.S. 529. 541-4-l (197tr)
(statins ''T'liis arsullrcnl is riiihout nrcrit."): t.iralt Pcnt,t,r t* l-iglt{ (-ri.. 2-{i tr.S. i89. 10-+

1lt)17): tr;et'odu t:. Ll/utliitts.9l4 li.lcl 1545. 155-l 1t111', C--ir. 1990), -l-hc i:.nclarc Clausc
applies rirtlv u'ltere the ledcrtl qo\'ernlrent intencis lo cxcrcisc crclLrsir,c-ir.rriscliction ovcr
lariri it o\\'irs \\i1hin a stat. Klt:p1te.426 l.l.S. at 5.12--li. Wliere "jnriscliction on I'erle'riil
liind is co-ertensive u,'ith tlre state. anc'i tlic solc issr-rc is lccleral lanci ou,ncrship. thc
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Enciave ClaLrse ckics not appi). 1rl. lrtstcacl. thc Propcrty (lausc controls. l;.S. ('onst. art.

tV. t 3. cl. 2: .yc,e ctl.stt I'l utkint. 911 F.2cj at I55-1. l\nci" as the l.inited Stiites Suprcrnc
Court has repeatcdll'obscrr,cci. ltdcral pono'rurder'thr-- Plopeln'(laLrse ''is uithout
linritariorrs." Kleppe .426 tl.S. at 539 tlniter.{ .\tale,r r., Sarr Ft'ont:i,vt:rs. il0 IJS l6- 2r)

(1e+0).

Relrresentatir,e lJelroii. the chief sponsot of the tltah bili" apllarcntl)' recosniz-erl

the conlliut betu e en the eruinenl tlonr*rn bili and I Initurd Statcs SLrplcrrc Ctiurt
consritutional .jurispnrdcnce. In the lloor cleliates (-)n the condenrnatioir bill.
Representative Herrod aclinori leclgecl that eirtirtertt tiorniiin proc:ecciings aqainst ilcleral
public ltrncls coukl succcecl onh,upor-r a revcrsal o1- Llnitecl Statcs Suprcrne CoLrrt
precedent. Sec I-'1oor l)ebates. at 1:56:31). In sr:pport o1'his belicl'that a reversai ol'

1'rrecerlent r.i,'as probablc- Hcrroci asscrtcd lhat tiie controlling cilscs \\,cre closc" 5-4
decisions. lLl. ln realitr'. llou'erer. tltc Suprernc Clourt rurairirrrt-rusir clcrciclcd Lroth

corltrolling cascs, Scc Klcplte, -126 ti.S. j29; {itoh Pov,et'& Lighl^ 2-li 1i.S. i89.
Reversel of'those prececleuts is therel'ore rinlil<elr'.

II. The tltah Statehood Act

\{orc r:eccutly'. lttah enacted t}re'lransfir ol Public 1-ands Act. lltah Cocic Ann.
.'i$ 6ii,-6-10i throLrcir -ltrl lltllly. rihicir proriclcs that ''L)n or bc{lrc tr)cccnrbel i1.
l(11"+. thu llnitcd Statcs shall crtinguish title to pLrblic lands arrcl triinsf'er title to pubiic
lanrls to tht'siatc." 1,/. S 631--6-l0i(1). l'he i\ct lirrther reciuires that. if tfie state transtbrs
title to auv lancls lece ir,cd liorl the 1'cdcral golcrnlrent lrLrrsuirnt tt-r llre ,Act. theu tlre statc

shall rct;rin llr,c pcrccnt of the net procer'cls oi'the sale anci return the reuraincler to the
l]nited Srotes. 1d $ 63L-6-]0i(2).

Thr'live-percent net proceeds retention plovisiorr ostensiblv cierir,es ti'tlm Lrtah's
stalehooci acr. n'hic1-r providcs its t-ollilu,s:

'l'hat fir-e per'centuru o1'the procc'eds of thc stlcs o1'pLrbiic lancis 1r,ing

n'ithin sairi Statc. n,hich shall bc sold by' thc Lirritcd Statcs sLrbscquent to the
irdmission of saicl State into tlie lLrion. after clecluctinq all tirc cxpenses

inciclent to the sanrc. shall bc paitl tti tlrt said Statc. to bc uscd as a

pcr'1ll.rl1cnt 1Lrncl. Lhc interest oi'which onlr shall be erpended tor the
sLrpport of the: conlnrr)n schools x'ithin said State.

28 Stat. 107. $ 9 (189+), Bccause botl"r thc ['r'ansl'er ol []'Lr[r]ic I-anr'ls Act anti l.ltah's
statehoocl aci provitlc f'or Utah to rcceil'e iirc pcrccr'It r)l- the nct lrrouectls ol'lcdcral
pLrblie lancl salcs. Ijtah apparentll' prenrises its denrnnrl that the iederal qovernurent

relinrqLrish on'nership o1'' pLrblic lands ()11 an interprctatioit ol- thc slatthood act.

Spccilically,. litah ir-ller?r'ets the afirrenrentioned statehoorl ael plu;rse "shall be sold b),

the [.]nitcrl States subserlircul lo thc arinrissicin r-rf saicl Stutc" t() r'cqriirc thc leclcral



Qo\rernlrcltt lo scll a1l public lands rr.itliin the stale. (.1. 1- lottr [)ebates. aL I :50:.10
(relcrring to ''sltall be solcl" latrguage rihile discr-rssiue 2{)10 entinent donritin leeislatitx).

Assessing the l'aliclitv of Utah's argrlment recluires interpretine {itah's statehood
act. The courls hllr,c'not crafted a cleair sct of lLrles 1br intelprctina. statehoitcl act.s.,{/askl
t'. Uttitecl ,t/rrlru,r. 35 I-cd. Cl. 61t5. 699 (Fed Cl. 199(r). l'1'picaili,. courrs rntcryircr lancl
grant provisiorrs olstatehood acls nr:alrlguuslv io contracts- anci otircr pro\,isions sirlilarl-v
to routine lc-uisLation. .See Antlruy y. Litcth- -14(r U.S. 500. 507 {1979): L:nitecl -l/dre"s r,.

7[orri,sott.240 tr.S 19]. l0l (lg1-i): ,llrtskn v Anch'us..,l29 t-. Supp. 95ll ([). Alaska
197i j. tl/"d 591 F.2d 537 (9th Cir. I979;.

Regarclless ol- rvhethc'r the- prolision is contracluai 01'stittLltorr,. lhe interpretire
anallsis bcgins u'itir titc plain iangLtiige ol-the act. [3t'on,yott St'ltorsl Di.st. RE'-fi2 v Roruer'.
l6i Ii.3d 619.6i7 (lOth C]ir'. 1998) (citing Eryien y LJtrited,\tutes,l-51 Lj.S. "11. "+7-.+8
(1919)). (,ioLrrts intcrprct lcruts accordrng to thcil gcncralll.acccprecl rneaning itt thc rintc
ol enactrrrent. Dcy;'t o.l Luhot't'. Ct'eultic'lt.,512 tf.S. f61.215-16 (1qg+) (interrral
citiilions onittcd). ll'thc act is arnbiguous or silcnt, then the courts look to its purposu.s.
clelcrrnritreci b1'ref'ercnce to the act's ternls ancl legislatir:e histon.,4lrrnro Luntl t* Cuttle
Co., lttc. t'. At'izottu. -12-+ LI.S. 295. 305-06 ( ]976).

-1hc 
larrguagc Lurcicrlling L;talr's clr,'rrand that rhe l.ecletai gor,el'nnrcllt curl\c,\ to

thc state all t.ecleral public lands tithin t,ltah is argLrabli'uniunl'risi-rous. Scetiun 9 of
l-ltah's statchoo(l ilct cr)rltcnrplatcs thc pal.urcnr to Lltah o1'proccccls lionr l;rrrds '-t,hich
slii-ri1 be sold b1'the [.]niterl States suhsecluent to thc aclnissiorr ol'said State irrto the
trnionf..l" lTtah interjxcts lirc uorrl .'sltall" to rneurclatc that thc Lltrited SLatcs scil pLrblic
lands. ccrnsistent rt ith niodenr clar, Lrsirge ol tire ternt .'sha11." Ses, t,.g.. L:ttiterl Sl.rtc,.r r,.

.Joltn.scvt. t)41 lr.2d ll0l. lt tl (lOth t.ir. 19t)1) ("Stral[ ]s not a pcrrlissive u,oni.").
I-kru'cvcr. this itltcrpletation is not i.:or-rsistent u'ith tlre historical usage of the ternt "sha11"

to 1'epresent ft"rture possihilin. ,See f,e.r r.,. ,\,{itltigun. 507 t: S -13. -17 n.2 (199i)
(cliscLrssing lirtLrritr user ol"'shall"): {ir ,-Bq.' t,, Linttec! Stctte s- 2ill I-.3d 866. 871 iTth
Cir. 1000) (''l shall go 10 the oper"a" ils an u'xarlple o1'firtLrritr). Read in }ight ol the
historical Lrsose o1'"shall" to inciicatc lirtLrritl, Scr.lion g unerrnbigrrr"rLisl-r lcqrrire.s that 11'

thu' Itcleral sovenrlnent selis public lanils rvithin l.ltah. ther: l.ltalt is entitleil to llr.e
percent of the net proccecls. lt docs rtot provitlc thal thc Linitccl StaLcs lrzr,r/ scli pLrblic
la:rcls lvitiiin I itah.

Er'crt if Scclion 9 rvere atlbigLrous, another telnr ot'L,tah's statehoocl act
contradicts thc interpretalion l-'lah ilcivanccs. Sec'tion 3 proviilcs titirt lhc pcoplc of [-,tah
"aslee anti tlcclale Lhat thcl lbrcvcr disclaim all liglrt ancl titlc to thr- uniilrproprititcri
pLrblic lancls hing ri'ithin tlte l:or-rrrr,lalies thereol .... 

"urc'l tirat until the iitlc thcreto shell
hale treen extiuguistred b1'the lrniterl Stutes^ tl-ir- sante sha11 be and rcrnain sLib.ject 1o tlrc
Llisptrsition o1'thc [,nitcci Statcs.'' ]8 Siat, 107. $ -1. Iteird irr light tri'rhis hroacl disclairtrcr.
it is unlii'clr tliat a court uoltlcl iritelpret Seciion 9 to rerluire tire I'edelal soventrnent i()



)1-

sell all pLrhlic lands r.r,ithin tlrah.' Vloreovet'. a f'erleral coLlrt relied on Sectiou .l of'Lltah's
statchood act to lgiect the clairn that IJtah's ilo\yer ot'erninent dornain applies to ledcral
prrblic larrcls. L,ittrlt Povter & l.iglrt (ir i'. Littitetl ,\rare.r.li0 F.328. i39 (8rh Cir. t9l5).
ntttdiTitti utt othcr {r!)tttttl.\.l+l i ql-+ (1q17). \'et. that is precisch'u'ha1 [,rtah 1odar,

llrr)p0scs.

BecaLtse Lltah's interprc:tittion ol' Section 9 o1' the statehttocl i:ict cannot bc
suslaincci. iln aur'nrpt to enlorce tlre {jtair PLrhlic l-.ands'franslcr Act in court u.iil likelr
fai 1.

III. Inrplications lbr Wvoming

Wvornins."s stat0hoo(i iici shoLrlci l:e nrtclpretecl lccorcling ro the nrlcs o1'

coltstructiorr id';'ntitlcd abovr-. Courts cnlorce plain lcrrns according to thcir ureaninq- at
tfre tirrre ol etractntett. lJrurt.son St'ltool Di,yl. Rll-El. 161 lr.id at 631'. Li;'tetnr,ich. 517
l,'.S. at 215-76. \\ihcrc the act is anrbiguous or silent. courts n'i11 glean its treaning lirlrr
its lrltrposc. tr-l I'el'crcncc to its tenls ancl lcgislalrvc iristorr,. ;tlonto Lanr] li (lcrttle Co .

lttc.. 424 [;.S. at 30-i-(]6.

Section 7 of'\\rr,onring'-s s1;11shoocl act is identical to Sectitlr 9 of [.]tah's statc]rood
act. Ilowu-ret'" tbr Wr,ortritts tlte slateliood act atgLl]'nent is slighth,clil'{cr:crrt tliau ir is t.tr
t,tah. As notecl. l.ltah's stittchoocl act includes a broacl disclainrer o{'cliiirls to tbdcral
iands. l8 Stiit. 107, " l. [sscntiallf idcntical provisrons appcilr in tlic srirtehoori acts oi'
Nevada. Colorado. N{oittana. Washington. North f)aliota. SoLrth t)altora. Neu, \lcxico.
ancl Arizonit. ^Sce l3 StaL.3{). qr -1 (1863)t l8 Stat. 171. I4 (11i7-1): l5 SLat.676. \ 4
tllt89t : .l(r Stat. 5-i7. s\$ 2. 20 (1909). \'ct tl're statchoocl acts of \\'r'orning ancl lr]aho.
trhicli C'ongr.:ss cnactccl in thc sanlc vcirr. corrtairr no such ciisclair"ncr.r

Whcn (longrcss ltscs lztngutrgc in olrc slrltlrtc hul iails to clo so in an analogoris act.
thfit olttission sllggests that Cotrgress interrclccl clillirent nrcflninss in the't\\'o acts. Sc,su r,.

Ah,ore:-Machoin. j;12 l-1.S, 6q2. 712 n,9 t1004)l Prrrrrsott.Ievel Cctai C'o r. C'.11i. 380
LI S 6l-1. (ii7 (1965). lhe stirtehood acis ol'N\-'\'acla. Cr:1orado. N,lon1lLna" \\rrrshingrotr.
North Dlikolu. lntl South t)akolll. all o1'nhicir preceded crlar'tntL.nr of Wioming's
slalchotid act. incluclc thc trroacl dischir:rcr prur,isiou. ns r-iocs cvcr\ statehooci aut
tirllon'ina. \\ivominq-'s anc[ {rlairo's. T}rus. tlr,-- absence of'the disclainrer" in \\/r'orrring's
stalehotttl ac1 nla\ have stlnrc intcrprctirc si,rrrillcirncc. Cllcarl) L-ongt'ess knen,hou,to
use sLtclt a Lrroad clisciairler, siven its Lrss in olhcl statcirood acts. LJrrt L'orrgrcss
noncthr:lcss chosc Iti)l to t-rsc such a pror,isiun lirr W-vomins and ltiaho. l'hc significancc

l'̂ Iiup. I lcrltrd itssL-l'lecl that thc' disclaru"tr-.r'
l:loor I)ebatcs. at 2:ll :l(r.
- Thc \l r ourir-te antl idaho statchooci acts
applies to lcric,r'ril larxl grunis. l6 Stat. l2l. S

ol- "rieht ancl titic" dici not applr ro '"soil."

rlo contaiu ii illorc iintitcci tlisciainrel that
ll: l{r Slat.215. rs 11.



Flou'ever. the W1'omitts Ct)nstitution cloes inclr,rde the hroacl cliscllimet'ixor irion,
.See W1,61. (.onst. arl.21.$ 16 ("'l-he pcoplc inhabitiirg lhis statc do aqrcc aucl cicclare thiit
tltcl lbrcr,cr disclaim all right ancl titlc to thc Lrnaplrropriatcd pLrblic lnnds hing nithin the
boutrdaries thereo1..."1. \\,'r orning's founilers e\pressh' urrderstoocl this pltri isidrl to
cliscleirn a1l intcrcsl. ilt pLrbiic lands, Ste .Jotint*l ol'tlrc (ottstittttionul (-ont,cittit;n, Stu/t
oi Ll",'r-ttrtiirg 197-98 ( 18.!!)). ,,\s evidence rl[' thc intcnt of onc o1' thc partics 1ci t]rc
asreetlteltt to arlnrit Wy'oruing irtto tite lJnirin. \\rronring's eolrstitLltiontrl cliscliiirler n'il1
lilielr havc tlte saure lc!.al cilcct as Lltah's similar:11'r.rordecl st:rrchood act provisitrn. l'he
refi'rence to the W5,orninq Coustitr-ttion in the \\/vonting statehood act reiutbrces titis
point. See 26 Stat. 222" 5s 1.

I\'. Conclusion

lI titah's stiltehc)ocl act argurllent sLlcceecis. t]rat sl]ccess uould hare uiclcsprcacl
raurifications acr'oss the \\lesl hcciiuse tl'ie statehoocl act ol'cren \!,estel'n stntc ctrnt.rirrs
languugi- irlentical to rirc provision r-rpon rririch I tai', r'clies. Sec]6 Stat. lll" \ 7 (18!)U)
{\\'loniing):26 S.Lat. 215. S 7 i1890)ildaho): Ii Stat. 30. ts 10 ( 186j)(Ncrada): l8 SLar,

47.1..s 1l (187-1) (Colorado):2i Stat. (r76. \ l3 (lVIontarra. \\'ashiriston. Norrli I)al<ota.
ancl SoLrtlt Dal'ota): -16 S1ut. 5-ii. s\ A (l9t)9) (Ncn N4exico): ,16 Stat, -s57. s\ 27 (1909)
(Alizona) Sirnilarlr stt cepiriu c()nscrlLlences irould lollou liont slrcccss r)lt t,Lah's
Ettclarc ClaLrse argunrcnt. bccausc thc Clausc applic: cclLrall--r,to all statcs.

of that onrission rlav bc that Congrcs.s intcndcd Lhc term ''shall" in Scction 7 of the
qi1'otning Statehoocl acr. rvhich is identical to Sectjon 9 of'the tlrah stalchoocl act. te hare
a dil'lcrcnt ntuaning than it dicl in iclc:ntical pr:ovisitxrs in altnost c\"erv other u'estern
:iatcltootl acl.

Srill. tltah's attcmpt 1o takc corttrol o1- lccLrral 1anc1s lt'ithln its Lrorders is hir{hlr,
unlilielv lo sLtcceed in coLrrt ber:ause its legal theories rest on *eak lbLrnclatinr:s. lltah_'s
l:nclave Clause interpretation has [reen r:e.iected repeateilir,. and lJtah relies on atr

lLiipCrsuasive reading of its stiiteiiood act. Success is similirrl,r.'Lu.rlikr-11'fbr \\rvon'iing
because of'lhe ciisciliin:er containccl in the Wvourina. Coirstitution.
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